TOWN OF LADYSMITH
A REGULAR MEETING OF THE
COUNCIL OF THE TOWN OF LADYSMITH
WILL BE HELD IN COUNCIL CHAMBERS AT CITY HALL ON
MONDAY, MARCH 3, 2014
7:00 p.m.

AGENDA
CALL TO ORDER 7:00 P.M.
1.

AGENDA APPROVAL

2.

MINUTES

Page

2.1. Minutes of the Regular Meeting of Council held February 17, 2014 ............................... 1
2.2. Minutes of the Special Meeting of Council held February 19, 2014.............................. 10
2.3. Minutes of the Special Meeting of Council held February 25, 2014 .............................. 11

3.

DELEGATIONS
3.1. Judy Stafford, Cowichan Green Community
A representative of Cowichan Green Community will be in attendance to
present a summary of the organization’s 2013 programs and successes.
3.2. Shirley Blackstaff, Ladysmith Maritime Society
Celebrating Ladysmith’s Industrial Heritage

4.

PROCLAMATIONS -- None

5.

2014 – 2018 FINANCIAL PLAN DELIBERATIONS -- Grants-in-Aid ................................................ 12

6.

DEVELOPMENT APPLICATIONS -- None

7.

COUNCIL COMMITTEE REPORTS
7.1.

Mayor R. Hutchins
Cowichan Valley Regional District; Stocking Lake Advisory Committee;
Community Health Advisory Committee/Interagency Group

7.2.

Councillor B. Drysdale
Municipal Services Committee; Protective Services Committee; Heritage
Revitalization Advisory Commission
7.2.1 Municipal Services Committee Recommendations ............................................16
February 17, 2014 Meeting

7.3.

Councillor J. Dashwood
Advisory Design Panel; Cowichan Valley Regional District Community
Safety Advisory Commission; Social Planning Cowichan; Social Planning
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Cowichan Affordable Housing Directorate; Ladysmith Early Years
Partnership; Ladysmith Chamber of Commerce

8.

7.4.

Councillor G. Horth
Advisory Planning Commission; Parks, Recreation and Culture
Commission; Liquid Waste Management Committee; Ladysmith
Downtown Business Association

7.5.

Councillor D. Paterson
Protective Services Committee;
Commission; Festival of Lights

Recreation

and

Culture

7.6.

Councillor G. Patterson
Youth Advisory Committee; Liquid Waste Management Committee

7.7.

Councillor S. Arnett
Stocking Lake Advisory Committee; Vancouver Island Regional Library
Board; Celebrations Committee

STAFF REPORTS
8.1.

9.

Parks,

Appointment of Election Officers for 2014 Local Government Elections ...................... 17

BYLAW
9.1.

Town of Ladysmith Waste Water Treatment Plant Upgrade Phase 3 ........................... 19
Temporary Borrowing Bylaw 2014, No. 1849
May be adopted.
The purpose of Bylaw 1849 is to permit the Town to borrow funds on a
short-term basis to cover costs related to the waste water treatment plant
as they are incurred. As authorized by the Community Charter, this bylaw
supports Loan Authorization Bylaw 2013, No. 1792, and does not enable
the Town to incur additional debt beyond that authorized by Bylaw 1792.

10.

CORRESPONDENCE
10.1. Jim VanderWal, Fraser Basin Council ............................................................................ 20
BC Clean Energy Vehicles Program
Staff Recommendation
That Council consider whether it wishes to write to Hon. Mary Polak,
Minister of Environment, and Hon. Bill Bennett, Minister of Energy and
Mines, urging the provincial government to continue offering incentives to
support the adoption of clean energy vehicles in British Columbia, as
outlined in the correspondence from Jim Vanderwal of the Fraser Basin
Council dated February 14, 2014.
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11.

NEW BUSINESS
11.1. Association of Vancouver Island and Coastal Communities .......................................... 22
–2014 Convention
Town of Ladysmith policy permits the Mayor and up to four Councillors to
attend the Association of Vancouver Island and Coastal Communities
annual convention.
Staff Recommendation
That Council determine which members will attend the Association of
Vancouver Island and Coastal Communities annual convention from April
11 to 14, 2014 in Parksville/Qualicum.

12.

UNFINISHED BUSINESS
12.1. Services Agreement with Stz’uminus First Nation – For Approval................................. 25
Staff Recommendation
That Council approve the draft Services Agreement with the Stz’uminus
First Nation.

13.

QUESTION PERIOD








14.

A maximum of 15 minutes is allotted for questions.
Persons wishing to address Council during “Question Period” must be Town
of Ladysmith residents, non-resident property owners, or operators of a
business.
Individuals must state their name and address for identification purposes.
Questions put forth must be on topics which are not normally dealt with by
Town staff as a matter of routine.
Questions must be brief and to the point.
Questions shall be addressed through the Chair and answers given likewise.
Debates with or by individual Council members or staff members are not
allowed.
No commitments shall be made by the Chair in replying to a question.
Matters which may require action of the Council shall be referred to a future
meeting of the Council.

CLOSED MEETING
In accordance with section 90(1) of the Community Charter, this section of the
meeting will be held In Camera to consider the following items:
 labour relations or other employee relations
 the acquisition, disposition or expropriation of land or improvements, if the
council considers that disclosure could reasonably be expected to harm the
interests of the municipality
 litigation or potential litigation affecting the municipality
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law enforcement, if the council considers that disclosure could reasonably be
expected to harm the conduct of an investigation under or enforcement of an
enactment

15.

RISE AND REPORT

16.

ADJOURNMENT

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

SERVICES AGREEMENT
THIS AGREEMENT dated for reference as of the

day of

, 2014

BETWEEN:
STZ’UMINUS FIRST NATION
12611 Trans-Canada Highway
Ladysmith, British Columbia, V7T 1A2
(hereinafter called the “Stz’uminus First Nation”)
OF THE FIRST PART
AND:
TOWN OF LADYSMITH
PO Box 220, 410 Esplanade
Ladysmith, British Columbia, V9G 1A2
(hereinafter called the “Town”)
OF THE SECOND PART
GIVEN THAT:
A.

The Stz’uminus First Nation and the Town have entered into a Memorandum of
Understanding, a copy of which is attached as Schedule A, made as of the 22nd day of
October, 2012 with respect to the provision of municipal services by the Town to the
Stz’uminus First Nation;

B.

The Stz’uminus First Nation has requested the Town to provide municipal services defined
in this interim Agreement to persons residing or doing business on its Reserve;

C.

The Stz’uminus First Nation and the Town each have distinct governance authorities and
responsibilities toward their residents and members, and acknowledge that the interests of
all persons living in their communities are best served by working together in a spirit of
cooperation;

D.

By entering into this interim Agreement, the parties do not intend to affect any right or
interest of the other party except as expressly set out in this Agreement;

E.

The Town has the authority under section 23 of the Community Charter to enter into an
agreement to provide Services to the Stz’uminus First Nation;

F.

The Stz’uminus First Nation and the Town recognize that future development on the
Reserve will create additional demand for certain services provided by the Town, and wish
to enter an interim agreement that defines the obligations of the parties with respect to that
future development;

G.

Pursuant to the Memorandum of Understanding between them, the Stz’uminus First Nation
and the Town desire to enter into this interim Agreement to provide municipal services as
contemplated in the Memorandum of Understanding;
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H.

The Stz’uminus First Nation and the Town intend to negotiate and execute a Final
Comprehensive Agreement to supplement this Agreement, to provide water and sanitary
sewer Services to an additional 900 units on IR 12 and 500 units on IR 13 in accordance
with section 3(a) of the Memorandum of Understanding and subject to and in accordance
with the terms and conditions of the additional agreement and subject to the Town
complying with applicable provincial licences and other approvals;

I.

The Stz’uminus First Nation has approved this interim Agreement by Stz’uminus First
Nation Council Resolution No.______ passed on the ______ day of ______, 2014, a copy
of which is attached to this interim Agreement as Schedule “B”; and

J.

The Town Council has approved this interim Agreement by resolution passed on the
______ day of ______, 2014, a copy of which is attached to this interim Agreement as
Schedule “C”.

NOW THEREFORE THIS AGREEMENT WITNESSES that for and in consideration of the
premises and of the mutual promises and covenants set out in this Agreement the parties
covenant and agree each with the other as follows:
PART 1 - DEFINITIONS AND INTERPRETATION
1.1

In this Agreement:
(a)

“Agreement” means this interim Agreement including all Schedules hereto, as
amended by the parties in writing from time to time, to be in force and effect until
expressly replaced by a Final Comprehensive Agreement entered into by the parties
under section 3(b) of the Memorandum of Understanding;

(b)

“Boundary Extension” means the Town’s proposed boundary extension referenced in
section 7 of the Memorandum of Understanding;

(c)

“Bulk Meter” means the bulk water and sewer service meter located on the boundary
of the Reserve, to measure the total volume of the Services to the Reserve, and
includes any ancillary vault structure;

(d)

“Commercial Retail” does not include a hotel, assisted living facility, or medical care
facility;

(e)

“Community Charter” means the Community Charter, SBC 2003, c. 56, as amended
or re-enacted from time to time during the Term of this Agreement;

(f)

“Connection" means the works connecting the Services between the boundary of IR
12 and the boundary at the Town and includes fixtures and equipment, such as a back
flow prevention device or similar device, and that portion of the sanitary sewer force
main servicing the reserve and located within the boundary of the Town as may be
required as part of these connecting works:
(i)

so that they are consistent with the Town’s Subdivision and Development
Servicing Bylaw; or
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(ii)

by the Director of Infrastructure Services, acting reasonably;

(g)

“DCC Costs” means the offsite works and services costs required to be paid by the
Stz’uminus First Nation to the Town under Part 10 of this Agreement, in an amount
equal to the Development Cost Charges established under the Town’s Development
Cost Charges Bylaw , 2011, No. 1762, as amended from time to time;

(h)

“Development" means the initial 100 Units, subject to section 2.1, on the Reserve
that will be connected to or otherwise receiving the Services under this Agreement,
subject to this Agreement;

(i)

“Director of Financial Services " means the Town’s Director of Financial Services
appointed by the Council of the Town or any designate or representative appointed
by the Town or the Director of Financial Services;

(j)

“Director of Infrastructure Services " means the Town’s Director of Infrastructure
Services appointed by the Council of the Town or any designate or representative
appointed by the Town or the Director of Infrastructure Services;

(k)

“Engineering Standards” means:

(l)

(i)

the standards relating to water and sewer systems set out in the Town’s
Subdivision and Development Servicing Bylaw, modified as necessary by the
Director of Infrastructure Services and approved by Town Council, acting
reasonably, to apply to the Development on the Reserve,

(ii)

any variances or equivalencies to the Town’s Subdivision and Development
Servicing Bylaw, approved by the Director of Infrastructure Services and Town
Council on a case-by-case basis, such variances and equivalencies not to be
unreasonably refused,

(iii)

other standards agreed upon in writing by the parties; or

(iv)

standards established in accordance with this Agreement as a result of the
dispute resolution process under Part 19;

“Environmental Standards” means those standards necessary and desirable to comply
with all enactments and requirements of governmental authorities with respect to the
natural environment and to protect the water, air, earth, flora and fauna in and on the
Town, the Reserve and adjacent Lands and waters;

(m) “Equivalent Dwelling Unit” or “EDU” means for the purposes of calculating
available service capacity, the equivalent of one single family dwelling unit, as
calculated under Schedule E, where the unit is all or part of a building, structure or
improvement on the Reserve that is connected to or uses the Services;
(n)

"Extension" means that part of the works located inside the boundaries of IR12
which connect the Units, subject to section 2.1, comprising the Development on the
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Reserve and includes all Individual Meters if any, to permit delivery of the Services
to the Units, subject to section 2.1;
(o)

“Final Comprehensive Agreement” means the agreement between the parties that
replaces this Agreement and is intended to be the final agreement between the parties
with respect to the provision of Services as detailed in the Memorandum of
Understanding between the parties attached as Schedule A;

(p)

“Force Majeure” means an act of God, act of Canada’s enemies, sabotage, war,
blockades, insurrections, riots, epidemics, lightning, earthquakes, floods, storms,
fires, washouts, nuclear and radiation activity or fallout, arrests and distraints of
rulers and people, civil disturbances, explosion, expropriation, or any act, omission
or event whether of the kind enumerated in this definition or otherwise not within the
control of a party, which by the exercise of reasonable due diligence, the party could
not have prevented;

(q)

"Individual Meter" means a water service meter on the Reserve for each individual
permitted Unit, subject to section 2.1, within the Development to which Services are
supplied under this Agreement;

(r)

“IR 12” means Stz’uminus Indian Reserve No. 12 (Oyster Bay) in British Columbia;

(s)

“IR 13” means Stz’uminus Indian Reserve No. 13 (Kulleet Bay and Shell Beach) in
British Columbia

(t)

“Land” means “land” and ‘improvements” as defined in the Assessment Act,
R.S.B.C. 1996, c. 20;

(u)

“Lessee” means a person who enters into a Lease with the Stz’uminus First Nation in
respect of any part of the Reserve;

(v)

“Liquid Waste Management Plan” means the Town’s Liquid Waste Management
Plan as detailed in section 2 of the Memorandum of Understanding;

(w) “Local Government Act” means the Local Government Act, RSBC 1996, c. 323;
(x)

“Memorandum of Understanding” means the Memorandum of Understanding
between the Stz’uminus First Nation and the Town dated the 22nd day of October
2012 and attached as Schedule “A” to this Agreement;

(y)

“Parcel Taxes” means, in relation to each Unit, subject to section 2.1, permitted
under section 2.1, an amount equal to:
(i)

the Water Parcel Tax payable by owners of Land within the Town of
Ladysmith pursuant to Town Bylaws established under the authority of section
200 of the Community Charter as amended or replaced from time to time,
during the Term of this Agreement; and
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(ii)

the Sewer Parcel Tax payable by owners of Land within the Town of
Ladysmith pursuant to Town’s Bylaws established under the authority of
section 200 of the Community Charter as amended or replaced from time to
time, during the Term of this Agreement,

multiplied by the number of Units, subject to section 2.1, on the Reserve connected
to or otherwise using the Services;
(z)

“Reference Date” means the Reference Date of this Agreement set out at the top of
page 1 of this Agreement;

(aa) “Reserve” means IR 12;
(bb) “Sanitary Sewer Service” means the Town’s system of sanitary mains and pipes,
sewage treatment facilities and ancillary works and facilities owned and operated by
the Town and provided to inhabitants and users throughout the Town;
(cc) “Services” means the Town’s Sanitary Sewer Service and the Town’s Water Service;
(dd) “Services Agreement Monitoring Committee” means the Committee established by
Part 20 of this Agreement;
(ee) “Subdivision and Development Servicing Bylaw” means the Town’s Subdivision and
Development Servicing Bylaw 2013, No. 1834, as amended or replaced from time to
time;
(ff)

“Term” means the term set out in Part 17 of this Agreement;

(gg) “Unit” means every building, structure or improvement within the Development to
be connected to or otherwise use the Services defined in this Agreement that is
constructed, installed, erected or created as of the date of this Agreement, or that is to
be so constructed, installed, erected or created within the Development in accordance
with sections 2.1 and 2.4 of this Agreement;
(hh) “User Fees” means the aggregate of:
(i)

the charge applicable based on volume of water delivered on a bulk metered
rate for the first 24 months of this Agreement to allow time for the installation
of individual meters to serve existing residential and commercial
development and to encourage and support conservation education. The bulk
meter charge shall, as of the date of this Agreement, be the agreed upon bulk
rate of $.61/cubic metre which shall be billed pursuant to Schedule A of
Waterworks Regulations Bylaw 1999, No. 1298, Amendment Bylaw 2013, No.
1821, as amended from time to time, subject to the parties’ intention to
negotiate a stepped metered rate in accordance with section 9.5 of this
Agreement; and
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(ii)

the charge applicable for sewerage delivered to the Waste Water Treatment
Plant as contained in Schedule A of Sanitary Sewer Rates Bylaw 1999, No.
1299, Amendment Bylaw 2013, No. 1822, as amended from time to time.
with such volumes to be determined by Individual Meters where applicable ,
provided that the volume under section 1.1 (hh)(i) may in the discretion of the
Town Director of Infrastructure Services, acting reasonably, be determined
using the water Bulk Meter volume as a proxy;

(ii) “Water Service” means the Town’s system of water mains and pipes, pumps and
ancillary works and facilities owned and operated by the Town to provide potable
water to inhabitants and users throughout the Town;
(jj)
1.2

1.3

“Year” means calendar year.

In this Agreement:
(a)

the headings and captions used in this Agreement are for convenience only and do
not form part of this Agreement and will not be used to interpret, define or limit the
scope or intent of this Agreement or any of its provisions;

(b)

a reference to a statute includes every regulation made under the statute, all
amendments to the statute or to the regulation in force from time to time, and any
statute or regulation that supplements or supersedes the statute or the regulation;

(c)

a word importing the masculine gender includes the feminine or neuter, a word
importing the singular includes the plural, and in each case, vice versa;

(d)

a reference to an approval, authorization, consent, waiver or notice means written
approval, authorization, consent, waiver or notice; and,

(e)

the provisions of the Interpretation Act, R.S.B.C. 1996. c. 238 shall be deemed to
apply to this Agreement as though it were an enactment of the Town.

The following Schedules are attached and form part of this Agreement:
(a)

Schedule “A” – Memorandum of Understanding,

(b)

Schedule “B” - Stz’uminus First Nation Council Resolution No. _______,

(c)

Schedule “C” – Ladysmith Town Council Resolution No. _______,

(d)

Schedule “D” – Services System Drawing, and

(e)

Schedule “E” – Equivalent Dwelling Units.

PART 2 - SERVICES AND PAYMENT FOR SERVICES
INTERIM SERVICES
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2.1

2.2

The Town must provide the Services to the Development commencing upon the execution
of this Agreement and upon the Stz’uminus First Nation entering into a works and services
agreement with the Town for IR 12 in the form and with the content of the works and
services agreement used by the Town from time to time, provided that:
(a)

the Development is limited to 100 EDU’s, and

(b)

in any event the annual supply of potable water is limited to a maximum of 25,400
cubic metres per calendar year.

The Town shall proceed in a reasonable manner to upgrade its infrastructure, plant and
equipment necessary to provide additional capacity to its Services to permit the orderly
development of IR 12 and IR 13 and for the provision of Services as detailed in a Final
Comprehensive Agreement for the provision of Services for the additional 900 Units on IR
12 and 500 Units on IR 13.

PROVISION OF SERVICES
2.3

Subject to this Agreement, the quality and quantity of the Services to be provided by the
Town under this Agreement will be substantially the same as the quality and quantity of
Services provided by the Town to the users of such Services on non-Reserve lands within
the Town. The Town is not obliged to provide Services at a greater level or degree than the
level or degree to which the same Service is provided elsewhere within the Town. The
Town makes no representation or warranty that the level or degree of Services provided
under this Agreement will be maintained or continued to any particular standard, other than
as stated expressly herein. Stz’uminus First Nation acknowledges and agrees that there
may be from time to time interruptions or reductions in the level of Services, and that the
Town will not be held liable for any losses, costs, damages, claims or expenses arising
from or connected with a temporary interruption or reduction in the level of a Service
provided under this Agreement.

2.4

For greater certainty, until the parties have entered into a Final Comprehensive Agreement,
the Stz’uminus First Nation shall limit the Development to be connected to or otherwise
receiving the Services on IR 12 to a maximum of 100 Units, subject to section 2.1, unless
otherwise agreed in writing by the Town.

2.5

In accordance with the intent of the parties as set out in section 3(c) of the Memorandum of
Understanding regarding the provision of the Services, the Stz’uminus First Nation has
delivered, and the Town acknowledges the receipt and sufficiency of,
(1) a letter to the Province of British Columbia and the Town supporting the Town’s
Liquid Waste Management Plan and
(2) a letter to the Province of British Columbia in support of the Town’s proposed
Boundary Extension in form and content acceptable to the Town and as described in
the Memorandum of Understanding as further detailed in section 2.12 of this
Agreement; and
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(3) a letter to the Province of British Columbia in form and content acceptable to the Town
in support of the Town’s proposal to expand the Town Water Service and as detailed in
the Memorandum of Understanding.
PAYMENT FOR SERVICES
2.6

The Stz’uminus First Nation shall pay all fees, rates, charges, levies or other amounts
detailed in section 9.2 on the terms and conditions set out in section 9.2. Late payments
shall be subject to penalty in accordance with the rates established by the Town’s Water,
Sewer, Garbage, Penalty Rates Bylaw 1998, No. 1283, as amended or re-enacted from time
to time.

2.7

If the Stz’uminus First Nation is more than 6 months late in making any payment owing to
the Town under section 2.6 then the Town may at its election give the Stz’uminus First
Nation one year’s notice of default, setting out the amounts and interest owing and if
within the one year after delivery of the notice the Stz’uminus First Nation does not make
full payment, then, without prejudice to any other remedy available to it at law or in equity,
the Town may on further written notice to the Stz’uminus First Nation terminate this
Agreement. Provided that the running of the notice shall be suspended, and this Agreement
may not be terminated, if notice has been given under Part 19 until such time as the
Dispute Resolution Process has concluded.

2.8

Despite any other provision of this Agreement, if the Town upgrades Town water or sewer
infrastructure required primarily to provide services to the Reserve the Stz’uminus First
Nation must pay the Town the cost pro rata of the portion of the upgrade that serves the
Reserve, and section 10.4 applies in relation to the recovery of any applicable portion of
the cost of the upgrade.

DCC COSTS
2.9

Nothing in this Agreement shall exempt the Stz’uminus First Nation from, and the
Stz’uminus First Nation shall pay to the Town as due, all DCC Costs in accordance with
Part 10.

EFFECT OF NEW LAWS AND TREATY
2.10 If any laws or regulations of Canada and British Columbia having the force of law are
promulgated, amended or repealed, or the Stz’uminus First Nation enters into a legally
binding treaty with Canada and British Columbia, the effect of which is that substantial
portions of the Agreement are no longer effective or incapable of being performed in the
opinion of the Stz’uminus First Nation or the Town, acting reasonably, in that event the
process set forth in section 2.11 will be undertaken immediately upon either the
Stz’uminus First Nation or the Town becoming aware of the laws or regulations of Canada
or British Columbia or the Stz’uminus First Nation signing a Final Agreement with Canada
and British Columbia.
2.11 The Stz’uminus First Nation and the Town agree to use their reasonable best efforts to
negotiate such amendments to this Agreement as are necessary to mitigate the effects of
the laws, regulations or treaty provisions referred to in section 2.10. To this end, the parties
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will meet commencing within two months of either the Stz’uminus First Nation or the
Town becoming aware of such laws or regulations or a Final Agreement being signed and
such meetings will continue on a regular basis. Should negotiations fail to result in an
agreement being reached within one year of the date of the first meeting, either the
Stz’uminus First Nation or the Town shall have the option of giving the other one year’s
notice of termination of this Agreement, subject to any laws, regulations or directives of
British Columbia precluding the Town from doing so.
2.12 In consideration for the provision of Services under this Agreement, the Stz’uminus First
Nation has before or concurrent with the execution of this Agreement:
(a)

prepared and delivered to the Province of British Columbia a letter in form and
content acceptable to the Town in support of the Town’s Liquid Waste Management
Plan and as detailed in the Memorandum of Understanding;

(b)

prepared and delivered to the Province of British Columbia a letter in form and
content acceptable to the Town in support of the Town’s proposal to expand the
Town Water Service and as detailed in the Memorandum of Understanding;

(c)

prepared and delivered to the Province of British Columbia a letter in form and
content acceptable to the Town in support of the Town’s proposed Boundary
Extension and as detailed in the Memorandum of Understanding;

(d)

agreed to the relocation of the Midden from the Town’s facilities to accommodate
the plans of the Town for construction of the Wastewater Treatment Plant upgrade
and use of the former site of the Midden.

in accordance with the intent of the parties as set out in sections 2, 4 and 7 of the
Memorandum of Understanding.
PROVISION OF FURTHER SERVICES
2.13 The Town and the Stz’uminus First Nation acknowledge and agree that they will negotiate
in good faith a Final Comprehensive Agreement that will replace or supplement this
Agreement and which will incorporate the terms of the Memorandum of Understanding.
Upon execution of the Final Comprehensive Agreement, subject to the Town complying
with applicable provincial licenses and other approvals and having sufficient capacity, the
Town agrees to provide water and sanitary sewer Services to IR 12 and IR 13 in
accordance with section 3(a) of the Memorandum of Understanding and subject to and in
accordance with the terms and conditions of the Final Comprehensive Agreement. The
parties will conclude the good faith negotiations and use best reasonable efforts to enter
into the Final Agreement no later than 24 months after the date of execution of this
Agreement.
PART 3 - COORDINATED INFRASTRUCTURE AND LAND USE PLANNING
3.1

The Town and the Stz’uminus First Nation will consult with each other in respect of joint
infrastructure and planning, related directly or indirectly to the provision of Services under
this Agreement.

3.2

Without limitation, at a minimum, in relation to the consultation referred to in section 3.1:
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(a)

each party will inform the other party of any planned or proposed development
which may affect infrastructure or Land use in relation to the Reserve;

(b)

the Town will consult with the Stz’uminus First Nation on amendments to the
Town’s Official Community Plan by providing early and ongoing opportunities to
make submissions to the Town in relation to the preparation of an Official
Community Plan amendment, to attend a meeting with the Town’s staff if desired by
the Stz’uminus First Nation and to make submissions at the formal public hearing if
the Stz’uminus First Nation so desires;

(c)

the parties will work together toward Land use policy harmonization in the context of
the Town’s Official Community Plan, the Stz’uminus First Nation’s Oyster Bay Land
Use Plan and Smart Growth principles, recognizing that each party is subject to laws
and statutory requirements and each is an independent government whose discretion
cannot be fettered;

(d)

consider and communicate with each other with respect to
recommendations or other comments provided by the other party; and

(e)

wherever possible, reach consensus with the other party in respect of plans, priorities,
budgets, funding sources, timelines and other matters relating to this Agreement.

concerns,

3.3

The Town acknowledges the land use jurisdiction of the Stz’uminus First Nation in respect
of the reserve.

3.4

Despite section 3.3, the Services are agreed to be delivered in a manner that is consistent
with the shared community values of the parties and it is therefore mutually agreed that the
Services:

3.5

(a)

shall not be connected to or used for any Commercial Retail building having a gross
footprint or floor area exceeding 2090m2,

(b)

shall not be resold to any person or other entity, directly or indirectly, except in
respect of connection to and use by a Unit, subject to section 2.1, located on the
Reserve.

Despite section 3.4(a), the parties agree to consider amending that section to increase the
maximum gross floor area if the Town’s Council delivers notice to the Stz’uminus First
Nation that it has legislated an increase in a permitted gross footprint or floor area
exceeding 2090m2 within the Town boundaries.

PART 4 - SERVICES AND CONNECTIONS
4.1

The Town must provide the Services to the Development and occupiers on the Reserve, as
required by section 2.1, except as otherwise agreed by the parties.

4.2

Despite section 4.1, nothing in this Agreement obligates the Town to provide Services to
any Unit, subject to section 2.1, on the Reserve that is not part of the Development until the
parties have entered into a Final Comprehensive Agreement.

4.3

Subject to section 9.2 and Part 10, the Stz’uminus First Nation will at its own cost
construct, or pay to the Town costs incurred by the Town, to:
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(a)

extend the Town’s Services to the boundary line of the Reserve for the purposes
contemplated by this Agreement;

(b)

install the Bulk Meter in the Reserve, at the boundary of the Reserve; and

(c)

install the Extensions.

4.4

The Stz’uminus First Nation must provide for operations, flushing, maintenance and
repairs in relation to the Services outside of the Town boundaries.

4.5

Without limitation,

4.6

(a)

the Town owns that portion of the water main works constructed by Stz’uminus First
Nation and located within the boundaries of the Town;

(b)

the Stz’uminus First Nation owns the works comprising the Services located outside
of the Town boundaries, and without limitation includes its own Bulk Meter installed
on the boundary of the Reserve, the Extensions and the Individual Meters;

(c)

the Stz'uminus First Nation must not connect or allow a person to connect to the
Services located between the Town boundaries and the boundary of the Reserve; and

(d)

the Stz’uminus First Nation owns the Sanitary Sewer portions of the Connections,
and the Extensions.

Stz’uminus First Nation agrees to indemnify and hold harmless the Town from and against
any claims or actions against the Town by the Province of British Columbia if a court of
competent jurisdiction determines that Stz’uminus First Nation has or is acting in breach of
the Water Act or other provincial or federal enactment in relation to the connection located
between the boundaries of the Town and the boundary of the Reserve for conveying
potable water to the Reserve.

PART 5 - EXTENSIONS CONSTRUCTION
5.1

The Stz’uminus First Nation will, at its sole cost, subject to this Agreement, construct the
Extensions in accordance with the Engineering Standards.

5.2

Extensions constructed under section 5.1 are the exclusive property of the Stz’uminus First
Nation and the Stz’uminus First Nation shall be responsible for all costs associated with
the installation, maintenance, repair and replacement of the Extensions.

5.3

Prior to construction of an Extension or significant modification to an Extension, the
Stz’uminus First Nation must deliver to the Director of Infrastructure Services the design
and specifications for the proposed Extension. The Director of Infrastructure Services may
require changes or modifications to aspects of the Extension if the Extension does not
satisfy the Engineering Standards.
The Stz’uminus First Nation must install, at its sole cost, an Individual Meter to service
any or all Units, subject to section 2.1, within the Development that are connected to an
Extension.

5.4
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PART 6 - USE OF EXTENSIONS
6.1

The Stz’uminus First Nation will construct and use the Extensions only for the purpose of
enabling delivery of the Services to the Reserve and to a Unit, subject to section 2.1, within
the Development. For greater certainty, the Extensions cannot be used for any building,
structure or improvement off-Reserve or that is not part of the Development permitted
under section 2.4 of this Agreement. Every Extension for new Units, subject to section 2.1,
of Development must comply with Part 5 and Part 6.

6.2

The Stz’uminus First Nation must require that every person on the Reserve who uses the
Services acts in accordance with orders, policies or bylaws made by the Town with respect
to the Services, including orders, policies or bylaws respecting water use restrictions made
by the Director of Infrastructure Services or the Town Council which would apply if the
Development or water use were on Land subject to the jurisdiction of the Town.

6.3

If the Director of Infrastructure Services, Town Fire Chief or Town Council amends orders
or bylaws referred to in section 6.2, the Stz’uminus First Nation must make reasonable
efforts to consider amending its bylaws to be consistent with the orders or bylaws referred
to in section 6.2. The Town may enforce this section 6.3 by referring the matter to the
monitoring process under Part 20 or dispute resolution under Part 19.

6.4

The Stz’uminus First Nation must enforce its bylaws in relation to the matters referred to in
sections 6.2 and 6.3.

PART 7 - ENVIRONMENTAL PROTECTION
7.1

(a) The Stz’uminus First Nation and the Town will consult on the desirability of
harmonizing and making uniform their respective regulatory bylaws with respect to
Environmental Standards and the following: harmonization of their respective bylaws
in order to fully satisfy all commitments and requirements under the Liquid Waste
Management Plan; and
(b) harmonize their respective bylaws so that all users of Water Services on Reserve
comply with the same requirements, restrictions and orders with respect to water use,
fire protection and building safety as do users within the Town.

7.2

The Town and Stz’uminus First Nation will cooperate in an effort to resolve any issues
relating to Environmental Standards or harmonization of the parties’ bylaws, or both,
including through use of the mechanisms and process outlined in Part 19 and Part 20.

PART 8 - INSPECTION AND REPAIR
INSPECTION AND REPAIR
8.1

Despite any other provision of this Part 8, the Stz’uminus First Nation at its own cost shall
be solely responsible for the repair, maintenance, replacement, and alteration or
modification, in a timely manner, of the Extensions and Individual Meters in the
Development to the Engineering Standards.
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8.2

The Stz’uminus First Nation must comply with all directions of the Director of
Infrastructure Services concerning the Extensions and Individual Meters, including
repairing, altering, maintaining or interrupting Services to the Extensions or Individual
Meters as directed by the Director of Infrastructure Services, to Engineering Standards, in a
timely manner. The Stz’uminus First Nation shall use their best reasonable efforts to
implement these requests.

8.3

The Town shall not be liable for any costs, damages, loss or claims, or any consequential
loss, arising from or due to failure of the Stz’uminus First Nation to fulfill its obligations
under this Part 8, and the Town has no responsibility or liability for the repair,
maintenance, replacement, alteration or modification of the Extensions or Individual
Meters on the Reserve.

8.4

The Town may at any time enter on the Reserve for the purpose of inspecting any
Individual Meter.

OWNERSHIP OF EXTENSIONS AND INDIVIDUAL METERS
8.5

The Stz’uminus First Nation must at its sole cost install to the satisfaction of the Director
of Infrastructure Services an Individual Meter for each Unit, subject to section 2.1, to be
connected to or otherwise using Water Services. The Extensions and the Individual and
Bulk Meters are, and at all times shall remain, the property of the Stz’uminus First Nation,
provided that the Town may, but is not obligated to, inspect, maintain, repair or replace the
Extensions and Individual and Bulk Meters at the cost of the Stz’uminus First Nation, as
the Town considers necessary to ensure the proper delivery and operation of the Services
and satisfaction of the terms of this Agreement if Stz’uminus First Nation fails or neglects
to maintain, repair and replace the Extensions and Individual and Bulk Meters as required
under this Agreement. The standard of inspection and maintenance of all meters shall be to
a standard consistent with good industry practice.

GENERAL
8.6

Except in an emergency or in respect of line flushing required for routine maintenance, the
Stz’uminus First Nation must not operate any fire hydrant without first notifying the
Director of Infrastructure Services or Fire Chief.

8.7

In an emergency, the Stz’uminus First Nation will immediately, without a prior request by
the Director of Infrastructure Services or the Town, repair or interrupt the use of the
Services, including the Extensions, Connections and Individual and Bulk Meters, or take
other reasonable steps to limit any immediate danger to people or property with respect to
the Services provided pursuant to this Agreement. In the event the Stz’uminus First Nation
fails to do so, the Director of Infrastructure Services has the right, but not the obligation, to
enter on the Reserve, to take such steps as the Director of Infrastructure Services deems
appropriate, and the Stz’uminus First Nation must pay all reasonable costs incurred by the
Town as a result, including its administrative, supervisory, engineering, legal and design
costs which the Town will evidence in writing.
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8.8

The Stz’uminus First Nation shall provide in every agreement it makes with a Lessee that
every obligation of the Stz’uminus First Nation under Part 4, Part 5, Part 6, and Part 8 are
also an obligation of the Lessee to the Town.

8.9

The Stz’uminus First Nation shall assume responsibility for all provincial water quality
regulations and reporting requirements between the boundary of the Town and the
boundary of the Reserve.

PART 9 – PAYMENT
9.1

It is a fundamental term of this Agreement that the Stz’uminus First Nation make all
payments for Services as required by this Agreement. The parties agree the payments shall
be paid, without duplication, for those Services provided or costs actually incurred by the
Town.

9.2

The Stz’uminus First Nation must pay to the Town:
(a)

one hundred per cent of the Parcel Taxes under section 2.6 which will be payable
annually, on or before June 30th in each Year during the Term of this Agreement;

(b)

the User Fees which will be payable quarterly, on or before March 31, June 30,
September 30 and December 31 in each Year during the Term of this Agreement;

(c)

the DCC Costs payable under Part 10 for water and sanitary sewer;

(d)

other costs and expenses incurred by the Town with respect to the Extensions and
Bulk Meter, which are payable by the Stz’uminus First Nation under this Agreement,
which costs and expenses must be paid within 30 days of written demand from the
Town; and

(e)

penalties in respect of arrears of payments owing under this Agreement payable at
the rates and according to the terms as set out in the Town of Ladysmith Water,
Sewer, Garbage, Penalty Rates Bylaw 1998, No. 1283, as may be amended or reenacted from time to time;

provided that the frequency and timing for any of the aforementioned payments may be
changed by the Town as it decides necessary in its sole discretion and for greater certainty,
the Town may require all amounts payable under this Agreement to be paid on the same
terms and at the same times as if payable for Services provided within the Town of
Ladysmith.
9.3

If the Stz’uminus First Nation and the Town cannot agree on an amount to be paid to the
Town under this Agreement, the matter may be resolved under Part 19 on the basis of this
Agreement.

9.4

The Town must make available at the request of the Stz’uminus First Nation the
calculation and factors that substantiate the fees.

9.5

The parties acknowledge and agree that it is their intention to negotiate a stepped metered
rate similar to that charged for Town of Ladysmith residents during the first 24 months of
this Agreement which will be applied to this Agreement or any replacement or new
agreement.
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PART 10 - DCC COSTS
10.1 Without limiting amounts due and owing under other provisions of this Agreement, the
Stz’uminus First Nation must pay the Town water and sewer DCC Costs to assist with the
payment of off-site works and services costs related to the Services, as determined by the
Director of Infrastructure Services consistent with the Town’s treatment of development
off-Reserve and with good engineering practices, and as provided in section 10.2 to 10.4
below.
10.2 The Stz’uminus First Nation must pay the Town the DCC Costs established by Town
bylaw that would apply to the same class of development for the Services if it were on nonReserve Land prior to constructing any Extensions to connect any Unit, subject to section
2.1, including existing Unit, subject to section 2.1, on the Reserve to the Services.
10.3 The Town will apply the same exemptions and exclusions, if any, for DCC Costs relating
to Extensions or Development on the Reserve as would apply to development cost charge
payments if the Extensions or development were off-Reserve.
10.4 Nothing in this Agreement has the effect of removing access to the application of
latecomer charges if such charges would otherwise be available. Stz’uminus First Nation
must make a Formal Application to the Town to receive any latecomer benefits.
10.5 (a)

Any off-Reserve works or facilities which are required in the reasonable opinion of
the Director of Infrastructure Services to be constructed, installed, upgraded or
replaced for the Services contemplated under this Agreement; or

(b)

charges imposed by the Town arising directly or indirectly in relation to the
Development on the Reserve, if the charges would otherwise be paid by the Town,

must be paid for by the Stz’uminus First Nation, and not the Town, at the same time as the
DCC Costs payment is due and payable under section 10.2.
10.6 The Town will consult with the Stz’uminus First Nation in identifying and prioritizing
works and services designated by Town bylaw for the purpose of charges under this Part.
10.7 The Stz’uminus First Nation shall provide in every agreement it makes with a Lessee that
every obligation of the Stz’uminus First Nation under this Part 10 is also an obligation of
the Lessee to the Town.
PART 11 - REPRESENTATIONS, WARRANTIES AND COVENANTS
11.1 (a)

The Stz’uminus First Nation and the Town represent and warrant to each other and
covenant with each other that they have the legal capacity and power to enter into
this Agreement and comply with and perform every term and condition of this
Agreement;

(b)

all necessary corporate proceedings have been taken to authorize each party to enter
into this Agreement and to execute and deliver this Agreement;

(c)

this Agreement has been properly executed and delivered.

PART 12 - GENERAL RIGHT OF THE TOWN TO ACT
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12.1 If the Stz’uminus First Nation fails to make any payment under this Agreement when due,
or if the Stz’uminus First Nation fails to fulfill any obligation under this Agreement, then,
subject to the terms and conditions of this Agreement, the Town may take such actions as it
deems necessary.
12.2 The rights, powers and remedies of the Town provided under section 12.1 are cumulative
and the exercise of enforcement of any right or remedy under this Agreement does not
preclude the exercise or enforcement by the Town of any other right or remedy under this
Agreement or which the Town is otherwise entitled by law to enforce.
PART 13 - INTERRUPTION OF SERVICES
13.1 Without prejudice to any other right or remedy the Town may have, the Town may, at its
sole discretion, and without terminating this Agreement, interrupt the provision of Services
to the Reserve or to a Unit or Units, subject to section 2.1,within the Development if:
(a)

within a reasonable time period specified by the Director of Infrastructure Services
the Stz’uminus First Nation fails to comply with the request of the Director of
Infrastructure Services which has been given under this Agreement, or if full
compliance is not possible for reasons beyond the Stz’uminus First Nation’s control,
the Stz’uminus First Nation cannot meet its obligation in relation to the request of the
Director of Infrastructure Services with a plan and schedule of compliance and to
proceed diligently with the plan in accordance with the schedule;

(b)

the Stz’uminus First Nation fails to pay any of the costs, fees or other amount
payable under this Agreement, within 60 days of written notice to the Stz’uminus
First Nation;

(c)

the Stz’uminus First Nation connects or permits the continued connection of an
Extension so as to provide the Services in a manner that contravenes this Agreement
and fails to remove the connection within 60 days of written notice to discontinue the
connection or use;

(d)

the Stz’uminus First Nation fails in any significant way to comply with its
obligations as set out in this Agreement within 60 days of written notice of the
failure;

(e)

the Stz’uminus First Nation fails to comply with the water use restrictions or other
regulations or requirements under Part 6, but only if the Town has provided at least 7
days’ written notice and the Stz’uminus First Nation has failed to comply; or

(f)

the Director of Infrastructure Services, acting reasonably, decides that interruption is
necessary for public health or safety reasons and, except in the case of an emergency,
provides at least 10 days’ written notice to the Stz’uminus First Nation.

13.2 The Town may, in accordance with this Agreement, direct the Stz’uminus First Nation in
writing to interrupt the provision of Services by way of interruption to an Extension or to
Individual Meters to the Development. If the Stz’uminus First Nation does not so interrupt
the provision of the Services within a reasonable time, the Town may interrupt the
provision of Services to the Reserve and for that purpose the Director of Infrastructure
Services may enter onto the Reserve and make the requested interruptions to the
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Extensions or the Individual Meters, as the case may be, and the Stz’uminus First Nation
shall pay all reasonably related costs incurred by the Town.
13.3 Before directing the interruption of services the Town must provide the following written
notice to the Stz’uminus First Nation:
(a)

in the case of an emergency, no written notice in advance if a phone call is made to
the Stz’uminus First Nation Administrator or his or her designate;

(b)

in the case of a violation of water use restrictions or other regulations relating to
section 6.2 or failure to implement and enforce a bylaw under section 6.3, at least 2
days;

(c)

in the case of a health or public safety issue that is not an emergency, at least 10
days; and

(d)

for all other matters, at least 60 days.

13.4 In any instance where the Town or the Director of Infrastructure Services has requested or
caused an interruption of Services, the Town or the Director of Infrastructure Services will
restore or permit the restoration of the Services immediately after the situation that led to
the interruption has been resolved.
PART 14 - FORCE MAJEURE
14.1 No party will be liable for its failure to perform any of its obligations under this Agreement
due to Force Majeure or non-availability of materials or transportation.
PART 15 – INDEMNITIES
15.1 The Stz’uminus First Nation releases, indemnifies and saves harmless the Town and its
elected officials, officers, employees, contractors, assigns and agents from and against all
claims, demands, actions, suits, loss, damage, costs (including legal costs), fines, penalties,
charges and expenses (in this section collectively "Claims") which the Town or the
Stz’uminus First Nation may incur, suffer or be put to arising out of or in connection with
this Agreement or the provision of the Services, including:
(a)

those arising out of or in connection with any loss or damage to persons (including
bodily injury and death) or property as a result of or in connection with, directly or
indirectly, this Agreement;

(b)

economic losses sustained because of interruption of the provision of Services,
inadvertently or advertently, or in accordance with this Agreement;

(c)

those arising from a breach by the Stz’uminus First Nation of any of its agreements,
representations, warranties or covenants set forth in this Agreement; and

(d)

a claim brought by a resident of the Reserve or member of the Stz’uminus First
Nation respecting the Services;

provided, however, that this obligation to indemnify the Town and the Stz’uminus First
Nation shall not apply to Claims to the extent, if any, to which they may arise from the
wrongful or negligent act or failure to act of the Town or from any breach of this
Agreement.
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15.2 The indemnities in section 15.1:
(a)

are subject to Part 14 (Force Majeure), and

(b)

survive the expiration or termination of this Agreement.

PART 16 - EFFECTIVE DATE
16.1 This Agreement takes effect immediately upon signing by all parties.
PART 17 - TERM AND TERMINATION
17.1 Subject to section 17.3, the initial Term of this Agreement is for the period of 10 years
commencing on the Reference Date and ending on the tenth anniversary of the Reference
Date or until replaced by a Comprehensive Final Agreement, whichever occurs first.
17.2 At least one year prior to the end of the Term, the parties will negotiate and make best
efforts to reach agreement on a renewal or replacement of this Agreement.
17.3 The parties may terminate this Agreement by mutual agreement.
17.4 The Town may terminate this Agreement by providing at least one year’s written notice to
the Stz’uminus First Nation if:
(a)

there has been a breach of this Agreement that has not been resolved through the
dispute resolution process set out in Part 19;

(b)

there has been an interruption of the Services, or a portion of the Services, under Part
13 as a result of an act or omission of the Stz’uminus First Nation and the Stz’uminus
First Nation has failed to comply with an obligation further to a request of the
Director of Infrastructure Services relating to the interruption within 60 days of the
order; or in cases where full compliance is not possible for reasons beyond the
Stz’uminus First Nation's control, the Stz’uminus First Nation has failed to provide
the Director of Infrastructure Services with a plan and schedule of compliance and to
proceed diligently with the plan and the schedule;

(c)

the Town’s planning, engineering or infrastructure concerns relating to the provision
of the Services under section 8.2 of this Agreement or otherwise have not been
resolved through the dispute resolution process set out in Part 19; or

(d)

if the Stz’uminus First Nation is more than 6 months late in making any payment
owing to the Town under section 2.6.

17.5 Despite any other provisions of this Agreement, no party will terminate the Agreement
during any attempt to resolve issues through the dispute resolution process set out in Part
19.
17.6 If, for any reason, this Agreement is terminated or comes to an end, there shall be a
reconciliation and final adjustment of payments arising from one party to the other,
calculated up to the date of termination, and the obligation to make any adjusting payment
will survive the termination of this Agreement.
17.7 For greater certainty, nothing in the Agreement imposes a capital liability on the Town.
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PART 18 - SECURITY
18.1 As security for all of the debts, liabilities and obligations of the Stz’uminus First Nation to
the Town under this Agreement, in addition to the other rights and obligations of the
parties under this Agreement including service interruption and termination, the
Stz’uminus First Nation shall provide to the Town, as of the date of this Agreement and
thereafter annually on or before the anniversary date of this Agreement, a clean,
irrevocable, unconditional at sight demand letter of credit in an amount approximately
equal to 115% of the ensuing year’s total Parcel Taxes and User Fees (the “Letter of
Credit”) which amount shall be determined by the Town’s Director of Financial Services
acting reasonably. The Letter of Credit shall be issued in a form, and by a bank,
satisfactory to the Town. Partial draws shall be permitted. If the Letter of Credit (or any
replacement or substitute therefor) will expire before the date when all debts, liabilities and
obligations of the Stz’uminus First Nation to the Town hereunder have been satisfied in
full, then the Stz’uminus First Nation shall deliver to the Town, at least 30 days prior to its
expiry, a replacement or substitute letter of credit issued on like terms and conditions. If
the Stz’uminus First Nation fails to do so, the Town may draw down the full outstanding
balance of the Letter of Credit (or any replacement or substitute therefor), and hold the
cash in lieu thereof.
18.2 Without limiting section 2.7, if the Stz’uminus First Nation defaults on a payment under
this Agreement and the default cannot be resolved within 30 days of the Town providing
notice of the default to the Stz’uminus First Nation, the Town may draw down the Letter of
Credit and apply it to the amount of the default in addition to the amounts which the Town
is already or additionally entitled to retain under Part 9.

PART 19 - DISPUTE RESOLUTION
19.1 If the parties to this Agreement are unable to agree on the interpretation or application of
any provision in the Agreement, or are unable to resolve any other issue relating to this
Agreement, the parties agree to the following process in the order it is set out:
(a)

the party initiating the process will send written notice to the other party;

(b)

the parties will promptly, diligently and in good faith take all reasonable measures to
negotiate an acceptable resolution to the disagreement or dispute;

(c)

if the parties are unable to negotiate a resolution under paragraph (b) within 30 days,
any party may refer the matter to:
(i)

the Services Agreement Monitoring Committee for administrative resolution;

(ii)

settlement by a peer panel composed of three persons selected from a list
agreeable to both parties as of the Reference Date of this Agreement, and
revised from time to time under Part 20 of this Agreement, the panel must give
written reasons for its decision if this is requested by the proposing Town or
Stz’uminus First Nation before the panel retires to make its decision;
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(iii)

conciliation, using the services of a conciliator agreeable to both parties;

19.2 If the parties are unable to negotiate a resolution within 60 days of the date the written
notice was sent advising of the dispute, the parties may request the assistance of a skilled
mediator agreed to by the parties within 30 days written notice of a request to appoint a
mediator by any party, failing which the mediator will be appointed by the B.C.
International Commercial Arbitration Centre (BCICAC), and unless the parties agree
otherwise, this mediation will follow BCICAC rules and will terminate 60 days after the
appointment of the mediator.
19.3 If the parties are unable to resolve the dispute under section 19.2 the parties agree to refer
the matter to a single arbitrator under the Commercial Arbitration Act or any successor
legislation and to accept the arbitration ruling as final and binding. If the parties are unable
to agree on a single arbitrator within 60 days following the end of mediation, the BCICAC
will appoint an arbitrator. The arbitration will follow the rules of the Commercial
Arbitration Act unless the parties agree otherwise.
19.4 Unless otherwise agreed by the parties or ordered by an arbitrator, each party will pay an
equal share of the costs for the dispute resolution process.
19.5 Despite any other provision of this Agreement, no party will interrupt or terminate this
Agreement during any attempt to resolve issues through the dispute resolution process set
out in this part.
PART 20 - REVIEW AND MONITORING COMMITTEE
20.1 At least annually or as often the parties may otherwise agree, the parties shall meet to
review the terms and conditions of this Agreement, to recommend amendments to this
Agreement, and to negotiate and agree on improved ways of implementing this Agreement.
20.2 The meeting referred to in section 20.1 will be a government to government meeting
between the Councils of the parties. The Councils may delegate the implementation of the
decisions made by the governments.
20.3 There is established a Services Agreement Monitoring Committee to:
(a)

review changes in service needs, capacity or delivery;

(b)

facilitate interpretation and implementation of this Agreement to mitigate potential
service disruptions;

(c)

recommend amendments to the Agreement; and

(d)

initiate review of the Agreement at least one year prior to the expiration of every five
year period during the Term of this Agreement.

20.4 The Services Agreement Monitoring Committee will comprise the Town Chief
Administrative Officer and Stz’uminus First Nation Administrator, or their designates, the
Director of Infrastructure Services and the Stz’uminus First Nation Director of Public
Works or their designates and the Town’s Chief Financial Officer.
PART 21 - GENERAL
21.1 This Agreement enures to the benefit of and is binding on the parties and their respective
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successors and permitted assigns.
21.2 Except as specifically provided, nothing in this Agreement affects the rights and powers of
either the Town or the Stz’uminus First Nation in the exercise of their functions, rights,
power or authority under any enactments, which may be fully and effectively exercised as
if this Agreement had not been made.
21.3 Except as specifically provided, this Agreement shall not be construed so as to prejudice or
in any way affect the Stz’uminus First Nation's interest in and over the Reserve or provide,
in any manner, the Town with any jurisdiction it otherwise does not have over the Reserve.
21.4 Each party executes, or cause to be executed, such further and other documents and
instruments, and do, or cause to be done, such further and other things as they are
authorized to do and as may be necessary to implement and carry out the intent of this
Agreement.
21.5 Subject to the Memorandum of Understanding, and except for related agreements on
taxation and Land use, and the Comprehensive Final Agreement, this Agreement contains
the entire agreement between the parties and supersedes all prior written and oral
communication with respect to the Services to subject of this Agreement.
21.6 This Agreement will be governed by and construed in accordance with the laws of the
Province of British Columbia, or, to the extent that matters of paramount federal
jurisdiction are involved, the laws of Canada.
21.7 Neither this Agreement nor any part of it may be assigned by any party without the consent
of both the Stz’uminus First Nation and the Town.
21.8 No amendment or variation of the terms, conditions, warranties, covenants, agreements or
undertakings set out in this Agreement will be of any force or effect unless the same is
reduced to writing, and duly executed by all of the parties.
21.9 No consent or waiver, express or implied, by any Part of any breach or default by another
under this Agreement will:
(a)

be valid unless it is in writing and stated to be a consent or waiver pursuant to this
section;

(b)

be relied on as a consent to or waiver of any other breach or default of the same or
any other nature;

(c)

constitute a general waiver under this Agreement; or

(d)

eliminate or modify the need for a specific consent or waiver under this section in
any other or subsequent instance.

21.10 Time is of the essence in the performance of each obligation under this Agreement.
21.11 Each provision of this Agreement is intended to be severable, and accordingly:
(a)

the unenforceability or invalidity of any particular provision under any applicable
law will not affect the validity of any other provision, except that if, on the
reasonable construction of this Agreement as a whole, the other provision is
expressly stated, or is by reasonable implication intended by the parties, to be
dependent on the validity and enforceability of the particular provision, the other
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provision will be deemed also to be invalid or unenforceable;
(b)

if any provision of this Agreement is invalid or unenforceable, the balance of this
Agreement will be construed and enforced as if all invalid or unenforceable
provisions and all provisions so deemed to be invalid or unenforceable were not
contained in this Agreement; and

(c)

if, as a result of a termination by a court of competent jurisdiction that any part of
this Agreement is unenforceable or invalid, and of any application of this section
21.11, the basic intentions of the parties, as evidenced by this Agreement, are entirely
frustrated, the parties will use all reasonable efforts to amend, supplement or
otherwise vary this Agreement in order that it more closely conforms with their
mutual intentions in entering into this Agreement.
END OF PAGE
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IN WITNESS WHEREOF the parties have executed this Agreement as of the date first above
mentioned.
The Corporate Seal of the Town of Ladysmith
was hereunto affix in the presence of:

)
)
)
) C/S
)
)
)
)
)
)

Mayor

Corporate Officer

Signed, Sealed and Delivered by the
Stz’uminus First Nation in the presence of:

)
)
)
)
) Authorized Signatory
)
)
) Authorized Signatory
)
)
) Authorized Signatory

Name

Address

Occupation
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